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I.
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I. ‘Palm oil-free’ claims and negative campaigns

1. ‘Palm oil-free’ claims and the EU Food Information Regulation
 ‘Palm oil-free’ claims on food products are misleading and

deceptive under Article 7(1)(a) of the EU Food Information
Regulation (FIR) - Regulation (EU) No. 1169/2011.
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I. ‘Palm oil-free’ claims and negative campaigns

For the environment: ‘Palm oil-free’

“With two times less the amount of fat as the average evening
seed snack on the market, those little seeds, rich in vegetable
proteins, rich in fibres and palm oil-free, have all the best.”

I. ‘Palm oil-free’ claims and negative campaigns

 Environmental allegations appear to be unsubstantiated

misleading generalisations because not all palm oil is
environmentally unsustainable;
 Palm oil consumption is not per se unhealthy, the key to good

health lies in a balanced diet that includes fats and oils; and
 Consequently, the ‘palm oil-free’ claim is contrary to Article

7(1)(a) of the FIR and of Directive 2006/114/EC concerning
misleading and comparative advertising.

I. ‘Palm oil-free’ claims and negative campaigns

2. ‘Palm oil-free’ claims and the Nutrition and Health

Claims Regulation (NHCR)
 Article 8(1) of Regulation (EC) No. 1924/2006 NHCR only allows

a certain number of nutrition claims:
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“Low in saturated fats”

“Palm oil-free”

I. ‘Palm oil-free’ claims and negative campaigns

 ‘Palm oil-free’ claims are not a permitted nutrition claim under

Article 8(1) of Regulation (EC) No. 1924/2006 NHCR.
 Only claims listed in the Regulation are allowed, for example:
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3. ‘Palm oil-free’ claims are ‘self-evident’ and ‘flagrantly
misleading’

Cf. ‘gluten-free’ water…

I. ‘Palm oil-free’ claims and negative campaigns

 As of 13 December 2014, the specific vegetable oil must be

specified in the list of ingredients:
After 13 December 2014

Before 13 December 2014
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 ‘Palm oil-free’ claims are ‘self-evident’ and ‘flagrantly

misleading’ according to Article 7(1)(c) of the FIR.

I. ‘Palm oil-free’ claims and negative campaigns

 Given that the specific origin of the vegetable oil must be

declared on food products, a ‘palm oil-free’ claim on a product
does not provide special information to the consumer;
 When the list of ingredients does not contain palm oil, the plain

‘palm oil-free’ claim, indicating that the product is free-from
palm oil, is now obvious, ‘self-evident’ and ‘flagrantly
misleading’ according to Article 7(1)(c) of the FIR; and
 Compared to products that do not bear such a claim, these

products are in no way special.

I. ‘Palm oil-free’ claims and negative campaigns

 As demonstrated, ‘palm oil-free’ claims on food products are

illegal under EU law and EU Member States’ authorities must
intervene;
 The hypocrisy of manufacturers and retailers should also be

addressed through private actions and instruments;
 For example, several RSPO Members denigrate and target palm

oil as a whole in a way that clearly conflicts with the RSPO’s
‘Principles and Criteria’ and its ‘Code of Conduct’;
 ‘Palm oil-free’ claims are contrary to the RSPO’s mandate, role

and objectives. They negatively affect the entire palm oil
industry must be stamped out ASAP within the RSPO.
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1. ‘Fat taxes’ and excise duties
 There are no common rules on ‘fat taxes’ in the EU, but they have

been discussed in a number of EU countries;
 This is an area of increased pro-activeness by various countries;

and
 Only with respect to ‘unhealthy’ foods and drinks targeted to

children, and in order to help reduce childhood obesity, does the
WHO call for taxation and restricted marketing of such foods and
drinks.

II. ‘Fat taxes’, excise duties and controversial labelling schemes

 Denmark applied a tax on meat, dairy products, oils and other

foods containing more than 2.3% of saturated fat;
 Danish consumers switched to cheaper brands from budget

supermarkets and often shopped in neighbouring countries;
 The market distortive effects of such measures were extremely

controversial on the internal market; and
 The EU Commission went as far as, once the Danish tax had

already been withdrawn, opening a State aid investigation against
Denmark.

II. ‘Fat taxes’, excise duties and controversial labelling schemes

 During the course of 2016, the debate surrounding the French

Biodiversity Bill revived the ‘Nutella tax’ that had already been
proposed and averted in 2012/2013;
 An early version of the Bill included a provision on an additional

tax for palm oil, palm kernel oil and coconut oil fixed at 300 € per
tonne in 2017, at 500 € in 2018, at 700 € in 2019 and at 900 € in
2020; and
 After intensive debate and intervention by stakeholders, the law

now only includes a call on French lawmakers to propose a
general rule on the fiscal treatment of vegetable oils, taking into
account the respective oil’s sustainability.

II. ‘Fat taxes’, excise duties and controversial labelling schemes

 Any measure targeting a specific component of foodstuffs (i.e.,

palm oil or coconut oil) would require adequate, verifiable and
sufficient scientific justification; and
 If not, such measure would be de facto and perhaps even de jure

discriminatory.
 The relevant rules to scrutinize these governmental measures

would be those of EU and WTO law, as far as such measures may
impact free circulation of goods within the EU and international
trade.
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2. Front of Pack (FoP) nutrition labelling schemes or so-

called ‘traffic lights’

UK

France, trial period from
September 2016

II. ‘Fat taxes’, excise duties and controversial labelling schemes

 The indication of certain nutrients (e.g., fat and sugar content)

present in 100 g or 100 ml of pre-packaged foods will be
compulsory from 14 December 2016 under the FIR (many
operators do so already);
 In the UK and France, a myriad of additional nutrition labels have

been introduced or are being tested; and
 The hybrid ‘voluntary’ food labelling scheme in the UK includes

‘percentage reference intakes’ and colour coding, indicating
whether or not the product is high (i.e., red), medium (i.e.,
amber) or low (i.e., green) in fat, saturated fat, sugar and salt
(depending on its content per 100 g).

II. ‘Fat taxes’, excise duties and controversial labelling schemes

 Three legal issues are of particular relevance:
1.

The question of whether a scheme like the UK’s FoP ‘traffic
light’ scheme is actually ‘voluntary’;

2.

Whether certain elements of such scheme can be classified
as ‘non-beneficial’ nutrition claims; and

3.

Whether the proliferation of such schemes may become
obstacles to the free movement of goods within the EU and
be contrary to EU law.
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1. Endocrine disruptors
 Endocrine disruptors are chemicals known to interfere with

development and reproduction, and they may cause serious
neurological and immune system effects.
 The EU is developing criteria for their identification:
 These criteria will directly impact the framework for the authorisation and

use of plant protection and biocidal products; and
 The criteria may also affect hydrogenated palm oil in personal care

products.
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2. Food contaminants (Glycidyol / 3- and 2-MCPD)
 In May 2016, alarming headlines appeared: “European Food

Safety Authority (EFSA) issues cancer warning over palm oil”;
 The alleged cancer warning was made in relation to an EFSA

opinion on “Risks for human health related to the presence of 3and 2-monochloropropanediol (MCPD), and their fatty acid
esters, and glycidyl fatty acid esters in food”; HOWEVER,
 The opinion is by no means a ‘cancer warning’ over palm oil, but

rather an opinion on certain process contaminants in refined
vegetable oils in processed foods.

III. Endocrine disruptors and food contaminants

 EFSA essentially states that there is sufficient evidence that

glycidol, which is present in refined palm oil, but also in other
refined vegetable oils (albeit in lower concentrations), has
genotoxic and carcinogenic potential; and
 EFSA also explicitly recognises the food industry’s efforts in

reducing the amount of process contaminants.
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IV. Palm oil and environmental sustainability

 There is currently no internationally- or regionally-accepted

standard for sustainable palm oil;
 Rather, there is a growing plethora of industry and State-level

initiatives deciding what is ‘sustainable’, such as:
 RSPO Principles and Criteria;
 Indonesian Sustainable Palm Oil (ISPO);
 Malaysian Sustainable Palm Oil (MSPO); and
 US and EU sustainability criteria for biofuels.

 This leads to increased regulatory and commercial confusion,

neither serving consumers nor producers!

IV. Palm oil and environmental sustainability

 In international trade disputes, the WTO Dispute Settlement Body

typically determines the existence of an international standard;
 When WTO Members apply international standards, they are

relatively safe from legal challenges through WTO disputes;
 If an international standard exists and a measure is based on this

standard, the WTO Dispute Settlement Body assumes that the
related actions are not discriminatory; and
 The burden of proof then lies on the complainant to prove that a

discrimination did occur.

IV. Palm oil and environmental sustainability

 Malaysia and Indonesia should agree on a sustainability standard

for palm oil, thereby taking the ISPO and MSPO standards further
and synchronizing their domestic policies and mechanisms;
 The standard should be ideally tabled and developed within the

CPOPC so as to become truly international in nature; and
 This would have positive repercussions in a variety of instances

(e.g., concerning sustainability criteria for biofuels in the EU and
the US, as well as laws such as the Biodiversity Law in France).

IV. Palm oil and environmental sustainability

 Palm oil producing countries must act and should not let

importing countries alone determine the sustainability of a
product that they do not even produce.
 That would be paradoxical at best!
 It would be the equivalent of Malaysia and Indonesia (or ASEAN)

developing sustainability principles and criteria for grapes
cultivation and wine production, including on issues like:
 Gases caused by fermentation and transport;
 Pesticide and herbicides used in vineyards;
 Health concerns over sulphites.
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 The EU’s ‘Renewable Energy Directive’ (RED) establishes the

policy for the production and promotion of energy from
renewable sources in the EU;
 Inter alia, the RED sets mandatory national overall targets and

measures for the use of energy from renewable sources in order
to reduce emissions and to achieve the EU’s climate change and
energy policy objectives;
 The ‘Fuel Quality Directive’ (FQD) is the key element of the EU’s

policy to improve and maintain the quality of certain transport
fuels sold on the EU Single Market.

V. Palm oil as a biofuel

 The RED and the FQD define a number of ‘sustainability criteria’

aimed at ensuring that the use of biofuels and bioliquids leads to
carbon savings and protects biodiversity;
 Only biofuels and bioliquids that comply with the ‘sustainability

criteria’ are eligible for government support or count towards
national renewable energy targets of EU Member States.

V. Palm oil as a biofuel

 While palm-oil-based biofuel is not per se restricted from being

imported into the EU, the proposed ‘sustainability criteria’ will no
doubt discourage the use of palm oil and distort the market; and
 Absent the ability for importers to benefit from subsidies based

on the ‘sustainable’-nature of biofuels, and the ability for such
imports to count towards national renewable energy targets,
palm-oil-based biofuel will increasingly become a less attractive
option for EU importers.

V. Palm oil as a biofuel

 In 2015, both the RED and the FQD were amended to include

new rules to reduce ‘indirect land use change’ (ILUC).
 ILUC is based on the idea that demand for biofuels in one part of

the world might lead to the dislocation of food crops in other
parts of the world and that this ‘land use change’ supposedly
leads to increased greenhouse gas emissions.

V. Palm oil as a biofuel

 The EU’s renewable energy package, including the RED, the FQD

and sustainability policies, is currently being reviewed and
revised;
 Proposals are expected by the end of 2016 or in early 2017; and
 It is time to act now, so that the revisions reflect a legally-sound,

scientifically-based and non-discriminatory approach, in
particular with respect to the ‘sustainability criteria’ and ILUC!
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VI. Palm oil in trade negotiation contexts

 Palm oil issues must be systematically reflected and tabled at the

bilateral, regional and multilateral trade level;
 Bilateral trade negotiations with the EU must be used to put forth

a balanced approach on vegetable oils:
 Negotiations with Singapore and Viet Nam have already been

concluded; and
 Negotiations have been launched with Malaysia, Thailand, the
Philippines and Indonesia and are progressing at different speeds.

 A future EU-ASEAN agreement also remains on the agenda and

must deal with palm oil on the region-to-region level.

VI. Palm oil in trade negotiation contexts

 The World Trade Organization (WTO) is the key international

forum for the resolution of trade disputes between countries;
 ‘Specific Trade Concerns’ (STCs) can and should be continuously

raised before the relevant WTO Committees, in particular the SPS
Committee and the TBT Committee; and
 EU Member States must be systematically requested to explain,

justify and address their measures, inasmuch as they often result
in de facto discrimination or trade distortion.

It is time to take back the initiative and own the narrative on palm
oil vis-à-vis the EU!
Much is being done, but the challenges are many and they keep
evolving.
There is no alternative, but to engage on all relevant fronts and
within all available fora (commercial, diplomatic, scientific, legal,
political, inter-governmental, mediatic, etc.).
The arguments are strong and the strategy must be clear.

